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34 Acall to End Prospective Waivers of Judicial
Disqualification in Accountability Courts

By Christopher C. Edwards and Jacob 8. Vail

Rule 2.11 of the ABA Model Code of Judicial Conduct provides that a judge must
disqualify himself or herself in any proceeding in which the judge’s impartiality
might reasonably be questioned. But many accountability courts (problem-solving
courts) do not follow this rule. Instead, they require a prospective waiver of judicial
disqualification as a condition to admission into accountability court. When an
accountability court defendant violates the program conditions, should the same
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personally involved judge preside over the hearings to terminate the defendant from the program and
sentence the defendant? What is the effect on the public perception of accountability courts if a defendant
has the right to disqualify a judge but fails to do so because of the waiver? The authors propose that a
comment be added to Rule 2.11 stating all judges are always subject to disqualification unless
disqualification is waived based upon known, existing facts.
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Intellectual Disability: A Digest of

Complex Concepts in Atkins Proceedings

By Nancy Haydt

In Atkins v. Virginia (2002) the U.S. Supreme Court declared constitutional
protection from execution for capital defendants who have intellectual
disability. Atkins defined intellectual disability by reference to the DSM-IV (1992)
and the American Association on Mental Retardation (2002). The AAMR and
DSM definitions have been updated and best practices for diagnosis have been
recommended. Nancy Haydt reviews the current scientific literature and recent
case law in Atkins proceedings.
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A Call to End Prospective
Waivers of Judicial
Disqualification in
Accountability Courts

I. Introduction

A. The Proposed Comment

Rule 2.11: Disqualification, provides: “A judge shall

disqualify himself or herself in any proceeding in
which the judge’s impartiality might reasonably be
questioned. ...™" A seventh comment should be added to
that rule:

The ABA Model Code of Judicial Conduct (CJC),

[7] A judge serving on therapeutic or problem-
solving courts, mental health courts, or
drug courts may assume a more interactive
role with parties and others than in tradi-
tional courts, but impartiality of the judge
is essential to the legitimacy of all courts.
All judges are always subject to disqualifica-
tion, unless disqualification is waived based
upon known, existing facts.

© nito | bigstock

The proposed comment would preclude accounta-
bility courts from requiring a prospective waiver of judi-
cial disqualification as a condition to admission into
accountability court. Included in this article are exam-
ples of the waiver forms that should be prohibited. The
license to innovate in accountability courts does not
include license to disregard the processes or substance of
the CJC. Innovation in rehabilitation is laudable, but
unauthorized innovation in judicial ethics imperils judi-
cial legitimacy and is not authorized by law.
Accountability court judges must be accountable.

B. Accountability Courts Are

Fully Subject to the CJC

When the defendant has failed and the prosecutor
seeks to terminate the defendant from accountability
court, the appearance of impartiality may be compro-

Editor’s Note: In 2009 NACDL released a report
titled America’s Problem-Solving Courts: The Criminal Costs
of Treatment and the Case for Reform. The report offered
recommendations to ensure that the procedures in drug
courts comply with constitutional and ethical norms
{http://www.nacdl.org/drugcourts). In this article, authors
Judge Christopher C. Edwards and Jacob B, Vail call atten-
tion to another concern involving the practices in drug
courts — the use of prospective waivers of judicial dis-
qualification contracts. The authors submitted this manu-
script as a proposed comment to ABA Medel Code of

Judicial Conduct Rule 2.11.

BY CHRISTOPHER C. EDWARDS AND JACOB B. VAIL
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mised by the relationship that has devel-
oped between the judge and the defen-
dant. One judge revealed:

A judge in a problem-solving
court becomes the leader of a
team rather than ... dispassion-
ate. ...

... There has also been concern
that the judge’s intense and
personal involvement could
raise questions about impar-
tiality. In fact, the effectiveness
of the court often depends
upon the judge’s personal
involvement and the use of
judicial authority to change the
behavior of the litigants.’

The development of a judge-defen-
dant relationship is intended by the
design of drug court. Drug court is
defined as:

A specially designed criminal
court calendar or docket, the
purposes of which are to achieve
a reduction in recidivism and
substance abuse among nonvio-
lent substance abusing offenders
and increase the offenders’ like-
lihood of successful habilitation.
Interventions include early, con-
tinuous and intensive judicially
supervised treatment, mandato-
ry periodic drug testing, com-
munity supervision, and the use
of appropriate sanctions, incen-
tives, and habilitation services.*

There is certainly time for the
intended judge-defendant relationship
to flourish. Participants often spend two
years or more in drug court, including
monthly or weekly appearances before
the judge. By design, accountability
courts have broad discretion in their
operations and structure.”

The drug court judge is asked to ful-
fill several, nontraditional roles at once:
treatment-judge, counselor-judge, men-
tor-judge, and even big-brother-judge.’
Drug court “guidelines explain that a
drug court judge should issue praise for
regular attendance or a period of clean
drug tests, offer encouragement, and
even award the participants tokens of
accomplishment during open court cere-
monies for completing particular phases
of treatment.”” Instead of being a
detached arbiter, “the drug court judge is
sometimes supposed to instill in the par-
ticipant the fear that big brother is always
watching him, ready to pounce upon
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each and every infraction, and immedi-
ately address it with responses ranging
from disparaging remarks to jail time.”

Drug courts “require judges to step
beyond their traditional independent
and objective arbiter roles and develop
new expertise.” The judge is part of a
nonadversarial “therapeutic team”™" that
includes, “at a minimum, the ... judge,
public defender, prosecutor, program
coordinator, law enforcement, and treat-
ment provider/substance abuse profes-
sional”™ The judge’s frequent supervi-
sion “communicates to participants —
often for the first time — that someone
in authority cares about them and is
closely watching what they do.™

Consequently, the judge’s role and
judicial ecthical norms are works in
progress. But, there are no separate
canons for disqualification in accounta-
bility courts. For example, all drug
courts are operated under guidelines
promulgated by the National
Association of Drug Court Professionals
called the Ten Key Components. The Ten
Key Components make no reference to
disqualification.”All  accountability
court proceedings, including accounta-
bility court termination hearings, are
clearly judicial proceedings. The CJC
canons aspire to uniformly “state overar-
ching principles of judicial ethics that all
judges must observe.”* Therefore, all of
the CJC applies with full force in all
accountability courts.” “A judge shall
disqualify himself or herself in any pro-
ceeding in which the judge’s impartiality
might reasonably be questioned. L
But many accountability courts are not
following that law. When an accounta-
bility court defendant violates the pro-
gram conditions, should the same per-
sonally involved judge preside over the
hearings to terminate the defendant
from the program and sentence the
defendant? Different states and different
courts apply a polarized spectrum of
approaches from automatic disqualifica-
tion upon request, to automatic virtual
nondisqualification (i.e., the waiver of
prospective disqualification).”

An informal national blog survey
showed that about 71 percent of
responding courts had the accountabili-
ty court judge preside over both termi-
nation and sentencing absent a motion
to disqualify. See discussion infra Part
{I.A. About 2 percent of the responding
courts provided that the accountability
court judge would preside unless the
defendant opted for a new judge to pre-
side over termination and sentencing,
and about 19 percent provided for a
judge other than the accountability

court judge to preside over termination
and sentencing, even absent a motion to
disqualify. See combined discussion
infra Part 11.B. Finally, about 8 percent of
the responding courts appear to require
defendants to prospectively waive their
right to disqualify the judge upon enter-
ing accountability court. See discussion
infra Part 11.C.

II. The Spectrum of
Disqualification in
Accountability Courts

A. The Mainstream:Traditional

Disqualification

In the mainstream majority, most
accountability courts treat judicial dis-
qualification the same as judicial dis-
qualification in traditional courts.
Representing the majority rule, two
states’ high courts recently held that a
drug court judge presiding over a subse-
quent termination hearing or sentencing
hearing does not necessarily violate the
appearance of impartiality or due
process.” Instead, these states apply the
same objective standard in all courts
including accountability courts.”

B. Automatic Disqualification
Due to Presumption of a
Judge-Defendant
Relationship: The Trend
Although only Oklahoma requires

automatic judicial disqualification in the

event of termination or sentencing of a

drug court participant, it appears that

nationally perhaps 21 percent of drug
courts practice either automatic disqual-
ification or disqualification on
demand.? In Oklahoma, a defendant
moving for disqualification of a drug
court judge is entitled to automatic dis-
qualification if a termination or sentenc-
ing hearing is pending because drug
court is presumed to have created a rela-
tionship between the judge and defen-
dant requiring disqualification. The
court in Alexander v. State® acknowl-
edged the axiomatic truth that account-
ability court judges necessarily must
develop a genuine relationship with each
defendant to be effective in this nontra-
ditional role. In Oklahoma, “if an appli-
cation to terminate a drug court partici-
pant is filed, and the defendant objects

1o the Drug Court team judge hearing

the matter by filing a [m]otion to

[r]ecuse, the defendant’s application for

recusal should be granted and the

motion to remove the defendant from
the Drug Court program should be

JANUARY/FEBRUARY 2014
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assigned to another judge for resolu-
tion.’? All the defendant needs to pro-
vide is “facts sufficient to support his
claim that the judge assigned to his Drug
Court termination proceeding was a
member of the defendant’s Drug Court
team.”* If not asserted, the drug court
defendant’s right to automatically dis-
qualify the judge is waived as in any
other type of case.”
The Alexander court reasoned:

[W]e recognize the potential
for bias to exist in a situation
where a judge, assigned as part
of the Drug Court team, is then
presented with an application
to revoke a participant from
Drug Court. Requiring the dis-
trict court to act as Drug Court
team member, evaluator, moni-
tor and final adjudicator in a
termination proceeding could
compromise the impartiality of
a district court judge assigned
the responsibility of adminis-
tering a Drug Court partici-
pant’s program.®

For similar reasons, the Tennessce
Court of Criminal Appeals recently held
that “due process concerns attending a

36 WWW.NACDL.ORG

trial judge’s receipt of ex parte informa-
tion during the drug court treatment
process prohibits the same judge from
adjudicating a parole revocation based

on the same or related subject matter.””

C. Automatic Irrecusability:
The Use of Prospective
Waivers of Disqualification in
Accountability Courts
As one commentator noted about

the earliest creation of accountability
courts, “the judiciary has carved out the
authority to act outside of the ... limita-
tions of the law."® Accountability court
judges admit the “evolving nature of
drug courts” means “mistakes will be
made.”® Some accountability courts are
still making just such a mistake.
Specifically, some judges make them-
selves virtually irrecusable by the use of
court-required prospective waiver of dis-
qualification contracts. The use of these
waivers appears to prohibit, but certainly
at least chills, C)C Rule 2.11 disqualifica-
tion as a precondition to rationing
admission 1o accountability court.

There are three reasons that judges
require prospective waivers of disqualifi-
cation. First, accountability courts con-
ceptually confuse legally authorized
innovation in rehabilitation with unau-

thorized innovation in judicial ethics.
The problem is perhaps overlooked due
to the effusive enthusiasm for accounta-
bility courts addressing obdurate social
problems. Second, as accountability
courts proliferate,” there is often only
one judge willing to conduct a particular
accountability court, sometimes because
other judges in the jurisdiction agree to
create the accountability court with the
understanding that the judge wishing to
create it will handle all of its cases from
start to finish.” Hence, operational con-
venience, and not any ostensible rehabil-
itative benefit, best explains why some
accountability courts chill, or arguably
bar, disqualification.” Third, some
judges express that for accountability
court to be effective, the defendant
should know she will, without possibili-
ty of disqualification, have to face the
same judge she disappointed. Certainly,
keeping the same judge assigned to a
defendant throughout the program is a
benefit, but not necessarily once the
defendant is to be terminated or sen-
tenced. There is no evidence that the
same judge bearing the sword of
Damocles makes accountability courts
more effective. As discussed below, no
law authorizes a judge to establish a pol-
icy requiring waiver of her own disqual-
ification by balancing theoretical benefit
to a party against that judge’s own loss of
the appearance of impartiality.

The Waiver of Right to Assert
Specified Grounds as Basis for Motion of
Recusal (prospective waiver of disqualifi-
cation) appears to have spread from
Florida to Georgia and other states.** The
exact extent of the prospective waiver of
disqualification’s use is unknown, but a
survey conducted by the authors revealed
that nearly half of the responding adult
drug courts in Georgia require each
defendant to execute such a waiver.” The
authors surveyed al} 32 adult felony drug
courts then listed on Georgia’s official
accountability court website. Out of the
12 respondents, five drug courts provid-
ed the authors with drug court contracts
that included the prospective waiver of
disqualification. Because the prospective
waiver of disqualification is mentioned
in Georgia case law,* Georgia is cited by
a nationally published drug court bench-
book,” and at least one American Law
Reports annotation, for the proposition
that a drug court may require a waiver of
disqualification rights.* The proposed
comment to Rule 2.11 would discourage
this practice before it spreads further.

Included herein are copies of actual
Georgia accountability court prospective
waivers of disqualification, virtually

THE CHAMPION




identical to, and believed adopted from,
those used in some Florida drug courts.
Notably, the prospective waiver of dis-
qualification has no provision for when
a defendant can still move for disqualifi-
cation, an omission apparently intended
to chill the filing of a motion to disqual-
ify on any basis, foreseeable or unfore-
seeable.

lll. The CJC Prohibits
These Prospective
Waivers of
Disqualification

There is no legal authority for sys-
tematically avoiding Rule 2.11.4 Rule
2.11 requires disqualification whenever
“the judge’s impartiality might reason-
ably be questioned” including several
listed situations.? Remarkably, the
prospective waiver of disqualification
purports to prevent disqualification
exactly when disqualification is required
under Rule 2.11(A). The first of these sit-
uations occurs when “the judge has a per-
sonal bias or prejudice concerning a
party ... or personal knowledge of facts
that are in dispute in the proceeding™*
This is an objective standard.* Actual
impropriety is not required.* Knowledge
means “actual knowledge of the fact in
question” and “may be inferred from cir-
cumstances.”® The “extrajudicial source
rule” provides the source of disqualifying
bias must be extrajudicial, acquired out-
side judicial proceedings.”

There are at least four legal reasons
why the prospective waiver-of disqualifi-
cation is unauthorized by law. First, a
waiver of disqualification can only be
based on known, existing facts, not on
facts that are both unknown and have
not yet occurred. Hence, a prospective
waiver of disqualification is infirm pre-
cisely because it is prospective.
Foreseeability of a relationship develop-
ing between an accountability court
judge and a defendant does not legally
authorize the judge to require prospec-
tive waiver of disqualification. Second,
the prospective waiver of disqualification
is faulty for not distinguishing between
proper judicial knowledge and extrajudi-
cial knowledge or ex parte contact. Third,
the prospective waiver of disqualification
is invalid because, as the forms show,
they are not signed by the prosecutor
and, therefore, lack the mutuality
required under law for a waiver of dis-
qualification. Fourth, the prospective
waiver of disqualification is invalid
because, by its terms, judges are “using
the power of their office to coerce” the

WWW.NACDL.ORG

WAIVER OF RIGHT TO ASSERT SPECIFIED GROUNDS
AS A BASIS FOR MOTION OF RECUSAL®

The drug court participant and his/her counsel acknowl-
edge that as consideration for acceptance and/or continued
participation in the drug court program:

1. That the above-styled case will be assigned to the drug
court division of superior court before the Honorable [omitted]
or his/her designee; and

2. That should drug court participant fail to successfully
complete the drug court program and be terminated from said
program, that the above-styled case will remain assigned
before Judge [omitted].

3. Understanding that the assignment of this case is to
Judge [omitted] throughout all proceedings until ultimate dis-
position of the case, irrespective of defendant’s success or fail-
ure in completing the drug court program, the drug court par-
ticipant hereby waives his/her right to assert as a basis for a
motion to recuse the sitting judge:

a. That the judge’s personal involvement with the
drug court participant during his/her participa-
tion in the drug court program;

b.  That judge’s knowledge, both personal and other-
wise, of defendant’s compliance or noncompli-
ance with the requirements of the drug court
program; or

¢.  Thatjudge’s decision to terminate the drug court
participant from the drug court program on the
basis of his/her failure to comply with such
requirements.

Defendant hereby freely, voluntarily and knowingly waives
the right to assert the foregoing as grounds for a motion to
recuse and acknowledges that he/she does so having consulted
with counsel.

This the day of

Defendant/Participant Attorney for the Defendant

JANUARY/FEBRUARY 2014
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IN THE COURT OF [omitted]
JUDICIAL CIRCUIT STATE OF GEORGIA*

STATE OF GEORGIA )
) CASE NO.
)

Vs ) CHARGE(s):

)
)
)

Defendant )

WAIVER OF RIGHT TO ASSERT SPECIFIED({sic]
AS A BASIS FOR MOTION OF RECUSAL

The defendant and his/her counsel acknowledge that as consid-
eration for acceptance and/or continued participation in the Mental
Health Court program:

1.

2

That the above-styled case will be assigned to the Mental
Health Court before the Honorable [omitted).

That should defendant fail to successfully complete the
Mental Health Court program and be terminated from said
program, that the above-styled case will remain assigned
before Judge [omitted).

Understanding that the assignment of this case is to Judge [omit-
ted] throughout all proceedings until ultimate disposition of the case,
irrespective of defendant’s success or failure in completing the
Mental Health Court program, the defendant hereby waives his/her
right to assert as.a basis for a motion to recuse the sitting judge, the
following grounds: '

1.

The judge’s personal involvement with the defendant during
his/her participation in the Mental Health Court program;

The judge’s knowledge, both personal and otherwise, of defen-
dant’s compliance or noncompliance with the requirements
of the Mental Health Court program; or

That judge’s decision to terminate the defendant from the
Mental Health Court program on the basis of his/her failure to
comply with such requirements.

Defendant hereby freely, voluntarily and knowingly waives the
right to assert the foregoing as grounds for a motion to recuse and
acknowledges that he/she does so having consulted with counsel.

This the

day of

Defendant/Participant

Attorney for the Defendant

Rev. 11-03-09

WWW.NACDL.ORG

apparent personal benefit of exemption
from ethical duty as “consideration” for
acceptance into accountability court.®
No law allows accountability court
judges to be less accountable than other
judges. Use of such a prospective waiver of
disqualification chills the defendant’s
right to seek disqualification on factually
valid lawful grounds. This predictably
may bring the judiciary into disrepute
because judges are not disqualified despite
good cause. Because the paramount duty
of a judge is to follow the law, the use of
prospective waivers of disqualification
should be revisited and discontinued.”

A. The Prospective Waiver of
Disqualification Is Improper
Because It Is Prospective
A waiver when impartiality might

reasonably be questioned may only be

accepted if “it is preceded by a full dis-
closure on the record of the basis for dis-
qualification” It is well settled that dis-

qualification cannot be waived “if a

party neither knew nor should have

known” of the facts authorizing disqual-
ification.* Rule 2.11(C) does not author-
ize a judge to procure a prospective
waiver of disqualification as a condition
to execution of judicial duties or admis-
sion to an accountability court.”? Rule

2.11(C) provides a remittal procedure

for known existing facts that gives “the

parties an opportunity to proceed with-
out delay if they wish to waive the dis-
qualification” by Rule 2.11(A).® Rule

2.11(C) reads in its entirety:

(C) A judge subject to disqual-
ification under this Rule, other
than for bias or prejudice under
paragraph (A)(1), may disclose
on the record the basis of the
judge’s disqualification and
may ask the parties and their
lawyers to consider, outside the
presence of the judge and court
personnel, whether to waive
disqualification. If, following
the disclosure, the parties and
lawyers agree, without partici-
pation by the judge or court
personnel, that the judge
should not be disqualified, the
judge may participate in the
proceeding. The agreement
shall be incorporated into the
record of the proceeding.*

Therefore, remittal is allowed only
for known, existing facts, so remittal
may fairly be called retrospective. The
U.S. Court of Appeals for the Eleventh

THE CHAMPION
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Circuit noted the well-settled cautious
attitude towards disqualification waivers
based even on known, existing facts:
“While it is thus permissible for a judge
to accept a waiver of recusal, we believe
this option should be limited to margin-
al cases and should be exercised with the
utmost restraint.”*

Therefore, any valid waiver of dis-
qualification must be retrospective,
never prospective, because the judge
cannot possibly “disclose on the record”
facts that have not yet occurred.s “A
waiver [is] effective where the judge dis-
closes information that'is sufficient to
put counsel on notice of the basis upon
which the judge’s impartiality may be
questioned.””

B. The Prospective Waiver of
Disqualification Is Improper
Because It Purports to
Waive Bias From
Extrajudicial Knowledge
The prospective waiver of disquali-

fication provides:

[Tlhe drug court participant
hereby waives his/her right to
assert as a basis for a motion to
recuse the sitting judge ... the

WWW.NACDL.ORG

Judge’s personal involvement
with the drug court participant
during his/her participation in
the drug court program [and]
{tlhat judge’s knowledge, both
personal and otherwise, of
defendant’s compliance or
noncompliance  with  the
requirements of the drug court
program. ...*

otherwise, of [the] defendant’s compli-
ance or noncompliance with the
requirements of the drug court pro-
gram.” The law does not allow disqual-
ification for properly acquired judicial
knowledge gained from the proceedings,
so the prospective waiver of disqualifica-
tion for future personal knowledge is
necessarily for extrajudicial knowledge.®
Accountability court team meetings are
necessary to an accountability court’s

A prospective waiver of disqualification chills
the defendant’s right to seek disqualification
on factually valid lawful grounds.

The prospective waiver of disquali-
fication’s broad phrasing purports to
waive all “personal involvement,” not
just proper judicial involvement as an
accountability court judge; even extraju-
dicial personal involvement appears to
be waived. The prospective waiver fur-
ther attempts to waive the basis of the
“judge’s knowledge, both personal and

operation, so to the extent this is ex
parte, an advance waiver of such com-
munications is proper and the informa-
tion acquired is thus proper judicial
knowledge. But, the prospective waiver
of disqualification is not tailored to this
narrow purpose and is impermissibly
much broader. There is no basis in law
for requiring prospective waiver of dis-

SYTAIVM
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WAIVERS IN PROBLEM-SOLVING COURTS

qualification rights for a judge’s yet
unknown and undisclosed future acqui-
sition of extrajudicial knowledge.

For example, if a DUI accountability
court judge allegedly sees a DUl account-
ability court defendant intoxicated in a
public place, then the judge would have
extrajudicial personal knowledge of the
participant’s noncompliance with the
requirements of the accountability court
program. Therefore, the judge would
have “personal knowledge of disputed
evidentiary facts” at the accountability
court termination proceeding and would
be subject to disqualification under Rule
2.11(A).# Even a judge requiring and
relying upon a prospective waiver of dis-
qualification must offer a Rule 2.11(C)
remittal of disqualification for this truly
extrajudicial knowledge. But a judge
using the prospective waiver of disquali-
fication may incorrectly believe that a
Rule 2.11(C) remittal of disqualification
is unnecessary in such a situation, tend-
ing to bring the judiciary into disrepute
for the nondisclosure.

The lines can easily blur

Misconduct can result from the judge’s
nontraditional rehabilitative role in
accountability courts. For example, dur-
ing a lunch recess, a treatment court
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judge in New York took one of his par-
ticipants alone to a park 16 miles away
from the courthouse to discuss the par-
ticipant's “reasons for his continuing
substance  abuse® New  York's
Commission on Judicial Conduct cen-
sured the judge,® holding:

Even in Treatment Court, a
judge is not a social worker or
therapist, but must maintain
the role of a neutral and
detached arbiter who at all
times remains cloaked figura-
tively with his black robe of
office devolving upon him
standards of conduct more
stringent than those acceptable
for others. [The judge]’s behav-
ior showed a serious misunder-
standing of the role of a judge.”

In situations like the one above,
when the judge is clearly acting outside
her proper role by having extrajudicial
contact, the judge may believe the con-
tact is proper due to the prospective
waiver of disqualification. The defen-
dant and her counsel may mistakenly
believe they have no right to disqualify
the judge because of that same prospec-
tive waiver of disqualification. This illus-
trates the danger of a prospective waiver
of disqualification.

C. The Prospective Waiver of
Disqualification Is improper
Because It Is Unilateral,
Purporting to Waive Only the
Defendant’s Right to Move
For Disqualification
Remarkably, the waiver form is

designed to be signed only by the

accountability court participant and
her defense attorney, not the prosecu-
tor.®* This means, for example, the
defendant is chilled from moving to
disqualify a truly biased judge, but the
prosecutor remains free to move to dis-

qualify a biased judge. Rule 2.11(C)

clearly requires all of the parties to

agree for the waiver to be valid, hence a

proper waiver would clearly also

require the prosecutor’s consent.

“(D]isclosure and waiver requirements

‘must be strictly construed.”* There are

no exceptions to the mutuality require-

ment for accountability courts.

Ironically, the systematic judicial
requirement of a unilateral prospective
waiver of disqualification is therefore
not only invalid, but may itself be evi-
dence of judicial bias in favor of the
prosecution and therefore grounds for
disqualification.

D. The Prospective Waiver of
Disqualification Is Invalid
Because, by Its Terms, Judges
Are ‘Using the Power of
Their Office to Coerce’ the
Apparent Personal Benefit of
Exemption From Ethical
Duty as ‘Consideration’ for
Acceptance Into
Accountability Court
Model Code of Judicial Conduct

“Rule 2.2 requires judges to uphold and

apply the law and perform all duties of

judicial office fairly and impartially.

Judicial impartiality implies judicial

objectivity and resides at the core of

what Justice Kennedy ... has called the
promise of neutrality “Beyond direct
participation in the plea negotiations,
judges may also violate Rule 2.2 by
directly or indirectly using the power of
their office to coerce a defendant to enter

a guilty plea™ Logically, it follows that

no condition of the guilty plea can be

coerced by the judge, especially to obtain

a benefit for the judge. By the waiver’s

terms as an adhesion contract, the

defendant is buying the exercise of
accountability court jurisdiction “as
consideration for acceptance and/or
continued participation in the Mental

Health Court program.™
The improper appearance is cer-

tainly that the waiver form directly ben-
efits the judge, casting a coercive pallor
on the promise of judicial neutrality.
From the defendant’s point of view, the
prospective waiver of disqualification
looks like the judge putting the judge’s
self-interest first in rationing the entic-
ing unique benefits of accountability
court. Instead of neutrality, as the
“Mental Health Court” waiver of recusal
form shows, the defendant with mental
health issues is met at the mental health
accountability courthouse door with a
self-protective judicial demand for waiv-
er of neutrality as the ante for buying the
exercise of mental health court jurisdic-
tion to allow diminished punishment,
best available rehabilitation, and
expungement® of criminal history,
unique to accountability courts. The les-
son of the waiver form is that the first
step to recovery and rehabilitation is
trading benefits with the judge.”

IV. The Borrowed
Legitimacy of
Accountability Courts
Requires Strict
Adherence to the CJC

Although accountability courts are

THE CHAMPION



given license to innovate, the ends do
not justify disregarding the CJC as the
means. Exactly to the contrary, even
truer in accountability courts than in
other courts, every effort must be made
to maintain “the appearance of justice™”
because accountability courts operate on
“borrowed legitimacy.”” Accountability
courts operate on borrowed legitimacy
because many due process safeguards are
necessarily waived so the judge can be an
effective member of the treatment team,
outside the normal judicial role.* The
differences between accountability
courts and conventional courts endan-
ger the legitimacy of both:

The legitimacy of a traditional
court rests on the perception,
whether real or not, that the
court is neutral and disinterest-
ed in the outcome, The prob-
lem-solving courts depend on
the moral legitimacy of the tra-
ditional courts for the authority
to coerce individual treatments.
The problem-solving courts,
however, are not neutral. Rather
than creating a space between
the litigants and the court, as in
the traditional courts, problem-
solving courts seek a complete
immersion into the case. As a
part of the treatment team, the
court is decidedly not disinter-
ested or neutral.

One of the precepts of problem-
solving courts is that the judge
should be an active participant.
Indeed, the courts depend on
the authority of the judge to
promote the treatment progress.
The judge cannot be said to be
disinterested in an outcome:
clearly, the court, as part of the
treatment team, has a stake in
the success of the treatment
process. These concerns are not
merely theoretical, ...

As this lack of neutrality
becomes transparent, the result
will be a loss of legitimacy for
the problem-solving courts, and
for traditional courts as well.
The perception that all courts
act neutrally, and without an
interest for any particular out-
come, is crucial to the accept-
ance of the decision of the court
by all parties. Once that percep-
tion deterforates, through expe-
rience with the problem-solving
courts, the label of illegitimacy
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will not be limited to the prob-
lem-solving courts, but could
spill over to traditional courts as
well.”

For accountability courts to survive
and thrive, they must be perceived as
legitimate. Careful adherence to the CJC
is required to prevent the accountability
court model from being brought into dis-
repute.

Defendants and their counsel should
not be induced to believe they cannot
move to disqualify. What is the effect on
the public perception of accountability
courts if a defendant had the right to dis-
qualify the judge, but failed to do so
because she believed the prospective
waiver of disqualification was valid?
Beyond the ethical issue, the use of
prospective waivers of disqualification
will likely create claims of ineffective
assistance of counsel premised on defense
counsel’s failure to move to disqualify the
trial judge.

The CJC’s judicial canons embody
centuries of experience in enhancing
judicial legitimacy. The efficacy of
accountability courts does not justify
superseding the application of CJC Rule
2.11 disqualification. Accountability
courts are still young — operating on
borrowed legitimacy. The right to dis-
qualify a judge whose impartiality is rea-
sonably in question should not be
chilled.” If any waiver is required for
admission into an accountability court,
the waiver may be only of the defendant’s
right to be present at the accountability
court team meetings that include the
judge,” and the waiver may also allow
those team meetings to be off the record.”™
Such a waiver would make judicial
knowledge acquired in team meetings
proper judicial knowledge.” An account-
ability court judge must still avoid ex
parte contact and extrajudicial knowl-
edge just like any other judge.®
Innovation in rehabilitation is laudable,
but unauthorized innovation in judicial
ethics unquestionably imperils judicial
legitimacy.”
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